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. Introduction

The Ard Sea, lying in the heart of Central Asia and bordered by the former Soviet Republics of
Kazakhstan and Uzbekistan, was once the fourth largest inland water Iake in the world, covering dightly

more than 66,000 k2. The near total diversions of the Amu Daryaand Syr Daryariver flows for
irrigation, however, have shrunk the Ara Seato asdine lake of less than half its 1960 surface area.

The sealevd hasfdlen 15 meters, and the subsequent tripling of sdinity levels has devadtated its
ecosystems. The two natura deserts, the Kara-Kum (“black sand”) and the Kyzyl-Kum (“red sand”)
deserts, that lie south of the Ard Seaiin present-day Turkmenistan and east of the Ard Seain
Uzbekistarysouthern Kazakhstan, respectively, have been joined by athird, artificia desert, sometimes
referred to as Ak-Kum (“white sand”) or Aral-Kum (“Ara sand”). Apart from the disappearance of a
rich resource base for the local communities, the continued shrinking of the Aral Sea hasled to
sdinization of wide dretches of land, resulting in dramatic falsin soil fertility and serious effects on
human hedth.

The expanson of irrigated agriculture in the Amu Darya and Syr Daryariver basinsin the 1960s and
1970s was the mgjor cause of the drying of the Ardl Sea. The Centrd Asan lowlandsin the western
part of the region, which cover most of the Aral Seabasin area, are characterized by low precipitation
and very high evaporation rates. Agriculturd production in these regions is possible only with substantial
irrigation using the water resources of the two mgjor river systems of the region, the Amu Darya and Syr
Daya Theseriversare fed by rainfal and runoff from the mountains in the southern and southeastern
parts of the region, which are marked by high precipitation rates and ample glacier runoff.

In 1994, the Harvard Indtitute for Internationa Development (HIID) began assisting water resource
officids and farmers in Kazakhstan to improve their management of irrigation water resources, with the
objective of developing the indtitutions needed to raise the efficiency of water usein the region and
increase flowsto the Ard Sea. The primary focus of HIID’ s program, which was supported by the
United States Agency for International Development (USAID), was to creaste Water User Associations
(WUAS) that would dlow farmers to take responsibility for farm-level water use and irrigation
infrastructure. This paper describes Kazakhstan's experience in establishing WUAS, with an emphasis
on the indtitutional barriers to establishing local associations created by the Soviet legacy of centradized
planning and state ownership of resources.

The paper is organized as follows. The next section describes HIID’ s involvement in water
management in Kazakhstan, dating from 1994. Section 3 traces the process of privatizing Kazakhstan's
vag date farms, while Section 4 explains the need for organizations of water users in Kazakhstan.
Section 5 provides adetailled andyss of the indtitutiona obstacles facing new WUASs in Kazakhstan.
The paper ends with recommendations and a summary of the current state of WUA development in
Kazakhstan.

2. Background
Because irrigation accounts for more than 90 percent of al water withdrawasin the Aral Seabasin,

developing and implementing improved water management policies in the agricultura sector hasbeen a
criticad dement of foreign assstance programsin Centrd Ada. Throughout former Soviet Central Asg,



efficiency of irrigation water use is generaly very low. Micklin (1991) reports aratio of water
withdrawa s to normative crop water needs averaging at best somewhere between 2 and 2.5:1 for
Uzbekigan. Because of the smilaritiesin irrigation infrastructure and management, smilar figures apply
to southern Kazakhgtan. Even modest improvementsin irrigation efficiency would thus free large
quantities of water to restore the Ard Sea.

HIID established a project in the Centra Asian Republicslatein 1994 as part of the United States' Ardl
Sea Program. 1 With the concurrence of the USAID Missionin Almaty, in 1995 HIID opened a
didogue with the Minigtry of Agriculture and the Committee for Water Resources? of the Republic of
Kazakhgtan to explore the role of irrigation water management in the country’ s ongoing agricultura
reforms. This activity was part of alarger USAID effort to address awide range of regiond water
management problems, including water pricing and regiond alocation of water resources.

Following initid discussions, the Minigtry of Agriculture, the Committee for Water Resources, and HIID
launched the Improved Management of Water Resources Project. The project was designed to
address questions of ingtitutional and economic reform of Kazakhstan'sirrigated agriculture sector, with
particular emphasis on the management of water ddivery, irrigation, and drainage systems. 3 Since
1995, the project has been implemented by a permanent working group of Kazakhstani government
officids and policy makers, members of hydrological research indtitutes, senior managers of hydro-
technica facilities in southern Kazakhgtar?, and HIID’ s resident advisorsin Central Ada, with technica
assistance from short-term consultants.®

IHIID’ s activitiesin Central Asiaare part of its Newly Independent States Environmental Economics and Policy
Project, which works with government decision-makersin Central Asiaand Russiato identify and promote cost-
effective environmental and economic policieswhich foster sustainable development, regional stability, and the
transition to a market-based economy. Inthe Central Asian republics of Kazakhstan, Uzbekistan, and Turkmenistan,
HIID hasfocused on sustainable water allocation, the use of market-based instruments to reduce pollution, on macro-
economic implications of energy development, and on the development of new environmental legislation.

2 The K azakhstan Committee for Water Resources is the successor to the Ministry for the Water Economy of the
former Kazakh Socialist Soviet Republic (KazSSR). One of its main functionsisto oversee and balance the water
needs of all sectors of the economy (agricultural, domestic, and industrial) as well asto authorize water consumption
by individual water usersin Kazakhstan, including farms.

3K ey members of the group also participated in the work carried out by HI1D and the Committee for Water Resources
on introducing a new approach to water pricing in Kazakhstan (see HIID Environment Discussion Paper XXX, Water
Legidation and Pricing in Kazakhstan). HIID’s effortsin Kazakhstan have been complementary to the work carried
out by the USAID-sponsored Environmental Policy and Technology (EPT) Project in Uzbekistan and asimilar project
financed by the Asian Development Bank (ADB) in Kyrgyzstan.

4 The following were members of the working group: K.K. Kudaybergenov, Head, Balkhash-Alakol River Basin
Authority (until April 1997 Deputy Chairman of the Committee for Water Resources); M.A. Raptaev, Deputy
Chairman; Zh. Alyakhasov, Deputy Head, Department for Irrigated Land, “KazAgroMelioVodKhoz”; O. Tasbulatov,
M. Mukanova, G. Bertaev, all associates at “KazAgroMelioVodKhoz;" M. Nabiev, Chief, Section for the Technical
Use of Water Facilities, Committee for Water Resources; M.Kh. Y esenov, Chairman, “KazAgroMelioVodKhoz;" V.V.
Kulagin, Head, Hydro-Geological Irrigation Station, Zhetysay District; 1.1. Shakibaev, Chief Engineer, Hydro-
Geological Melioration Expedition, Taldykorgan Oblast; A.M. Mamazhanov, Director, Institute for Water Economy
of Southern Kazakhstan (Zhamby! Oblast); D.D. Dzhumadilov, Head, Hydro-Geological Melioration Expedition,
Southern Kazakhstan Oblast; P. Azhimbetov, Head, Hydro-Geological Melioration Expedition, Kzyl-Orda Oblast;
V.N. Braga, Director, State Enterprise “Meliorator,” Pavlodar Oblast.

5 HIID Senior Environmental Policy Advisor Dr. Michagl Boyd, HIID Resident Environmental Policy Advisor Richard
Burger, and HIID short-term consultants Dr. Jane Gleason, Dr. Donald Lauria, and Dr. Mark Lusk. At the conclusion



Working group activitiesincluded regular meetings with HI1D’ s resdent advisors, nationd seminars with
atendance from virtudly every oblast® in Kazakhstan, technica studies and reports, and field visitsto
irrigated areas. Throughout the project, HIID cooperated closely with the World Bank, the Asian
Development Bank (ADB), and the Japanese Internationa Cooperation Agency (JCA) and kept in
regular contact with the implementers of the World Bank’ s $80 million Irrigation and Drainage
Improvement Project, the ADB’s $100 million Agriculture Sector Program Loan, and the German
GesdIschaft fir Technische Zusammenarbeit (GTZ) technica assistance program.

3. Agricultural privatization in Kazakhstan

Conditions for the Improved Management of Water Resources Project were propitious in Kazakhstan.
Beginning in 1991, the Kazakhstani government implemented a comprehensve economic reform
program which included the complete remova of price controls on dl goods and services, dong with
the privatization of most Sate enterprises. In the agricultura sector, the privetization process was
largely completed in early 1996, when approximately 93 percent of the country’s 2,300 Sate farms
(sovkhozy) had been privatized and amogt al former Soviet collective farms (kolkhozy) had been re-
registered as private entities.” Most agricultural storage, distribution, and sales networks were

privatized by late 1996, and the state' s exclusive ownership of land was sgnificantly relaxed.8:°
The privatization process in the agricultural sector
The privatization process proceeded roughly asfollows:

Prior to privatization, the State Committee for Privatization conducted an assessment of the vaue of
the farm property, accounting for debt, inflation, and depreciation, and, based on a comprehensive

of HIID's Cooperative Agreement with USAID in February, 1998, work on WUA devel opment was transferred to the
USAID EPIC Program, of which HIID isan implementer.

6 Anoblastisa“region” or “county,” the major administrative unit of the Republic of Kazakhstan. Kazakhstan is
divided into fourteen oblasts and one city of special status (Almaty). Oblasts are subdivided intoraiony (“districts”).

7 The following brief summary of the main stages of the privatization process in the agricultural sector and of the land
reform program in Kazakhstan focuses on those elements which are most relevant to the rest of the paper. It draws on
information provided to HIID by the Ministry of Agriculture and the Department of State Property and State Assets
of the Ministry of Finance, aswell ason Gaynor (1996) and ADB (1997).

8 Kazakhstan’s new Constitution no longer prohibits private ownership of land. Depending on the type of land, its
legally prescribed “targeted use,” and the type of land holder, Kazakhstani law currently provides for three kinds of
land holding: straightforward private ownership, permanent use rights, and temporary use rights. The rights and
responsibilities for landowners and land-rights holders vary significantly. A description can be found in Gaynor
(1996).

9 The far-reaching nature of Kazakhstan's land reform and agricultural privatization program distinguishes it sharply
from the other two main water consumersin the Aral Sea basin, Uzbekistan and Turkmenistan. Part of the reason lies
in the fact that both of these countries rely on the cotton industry as amainstay of their economies and important
source of hard currency earnings. Therefore, neither Uzbekistan’ s nor Turkmenistan’s government has had much
incentive to restructure the agricultural sector, which in both countiesisstill characterized by large state ordersfor
agricultural produce, controlled prices, and the dominance of large state and collective farms over private farm
holdings. While Turkmenistan has seen little change on questions of agricultural production or land ownership,
Uzbekistan has made some steps towards liberalization of its agricultural sector.



asset inventory of the farm, established a standard “property share’ (imushchestvennyi pai) for
each member of the farm.

Similarly, astandard “land share’ (zemelnyi pai) for each farm member was determined, based on
the total acreage of the farm and the number of farm members, taking into congderation different
land qudlity.

The farm management conducted informa consultations to try to establish a consensus on the
structure of the new farming entity, as well as on the alocation of property and land shares.

At agenerd meeting, farm workers formally adopted the proposed new form for the farming entity,
sgned afounding agreement, established by-laws, approved the alocation of land and property
shares, and dected afarm manager.

Regardless of which new farm structure was selected, workers wishing to leave the farm and form
independent or smdler farming units had the legd right to exchange their land shares for demarcated
parcds of land.10

By far the most popular form of privatization proved to be the transformation of the former Soviet farms
into relatively large collective enterprises, production cooperatives, and joint ssock companies. Largely
this was because most employees of the former Soviet farms lacked the management skills needed to
run independent farms, athough “ semi-officid” recommendations by oblast adminigrations favoring the
edtablishment of large farming units dso had an influence. In addition, managers of the former Soviet
farms often saw the transformation into a collective enterprise, production cooperative, or joint stock
company as away to maintain their current pogitions. A more mundane reason for the relative
popularity of production cooperativesisthat, unlike various other forms of business partnerships, their
edtablishment does not require aminimum charter fund.

On amore generd leve, the popularity of large farming units, which in many ways resemble the former
Soviet farm gtructures, Ao reflects the fact that agricultura privatization was not so much driven from
below—by farmers themsalves—as it was part of an overal economic reform package. Throughout the
former Soviet Union, and in Kazakhstan in particular, many farmers, who have been used to lifelong
safe employment and the provison of comparatively modest but secure socid benefits, were and remain
skeptical of the benefits of privatization and fearful of the risks inherent in a market economy. 11

Nevertheess, nearly dl agricultura districts saw the creetion of independent peasant farms, usudly
family-based. In most casesit took agood dedl of courage for farmersto set up their own individua
farm holdings, snce most of them continued to depend heavily on the restructured Soviet farms for
inputs, machinery, fertilizers, and access to digtribution networks.12  In addition, individuas bregking

10 Private ownership of agricultural land, with the exception of small plots for personal supplementary farming and
horticulture, is not permitted in Kazakhstan. Instead, temporary and permanent use rights for agricultural land are
granted by the state to individuals and organizations. A number of restrictions on land ownership and land use
rights have prevented the formation of aland market in Kazakhstan. For amore detailed discussion of these issues,
see Gaynor (1996) or ADB (1997).

11 Frequently their fears are perfectly justified, especially in those areas of the former Soviet Union whichin the
process of colossal state programsto expand agricultural land were turned over to farming and financed by huge
state subsidies. Without these subsidies, their climatic or soil conditions make agricultural activity unsustainablein
acompetitive environment.

12 Even many large-scale farm types suffer from alack of readily available tools and machinery. The sale“on the
side” for aquick profitimmediately before privatization of all kinds of moveable (and even immovable!) assets —from



away from the former Soviet farms were often dlocated low-quaity and/or badly irrigated plots of land
or land parcdsin the “downstream” part of the locd irrigation sysem. While the number of private
peasant farms is quite large, the vast mgjority of agricultura land continues to be held by very large
collective enterprises, joint ock companies, and production companies.

Irrigation management on newly privatized farms

Under the Soviet system, irrigation and drainage systems and related facilities were dmost dways
managed by asingle state or collective farm or, in the case of larger systlems, jointly by the * dependent”
date or collective farms with the participation of the local water management authorities (raionnye
upravleniya vodokhozaystvennykh sistem — UVS). Precticdly al water ddlivery, flow measuring,
dtorage, irrigation and drainage facilities, which had been carried on the books of Soviet farms,

however, were excluded from the privatization program. This decison was primarily motivated by the
“indivighility” of these facilities, which had been designed and operated as unified systems.

Accordingly, ownership and management respongbility for irrigation infrastructure at the farm level were
formaly transferred to the locd UV S13,14

It was quickly discovered that many UV S lacked both the funds and the expertise needed to manage
and maintain irrigation sygems1> In practice, therefore, farmers themselves often continued to take
care of these systemsto the best of their abilities. Asthe early farm privatization process had for the
most part resulted in the emergence of large agricultura enterprises which were direct successors to the
former Soviet farms and had largely unchanged management and administrative procedures, the need
for new organizationa forms specificaly to address the management of irrigation infrastructure was

small spadesto large combines and entire roof-tops—was a common occurrence. These items did not, of course,
make it into the asset inventories of the Soviet farms. The remaining machinery is now often collectively used on a
rotating basis by all former members of the collective farm independent of their current status.

13 Only end-of-the-pipe facilities, which are located on one parcel of land and the benefits of which clearly accrue to
only one user, were allocated together with individual land shares. However, even most of those facilities cannot be
operated independently of the larger unified system.

14 The local water management authorities (raionnye upravl eniya vodokhozai stvennykh sistem - UVS) are the
district (raion) offices of the Committee for Water Resources which negotiate with irrigation districts the annual
schedule and amount of water deliveries, collect water delivery charges and control water withdrawals. They are also
thefirst “port of call” for agricultural water usersto apply for water rights under Kazakhstan’ s system of “ special
water use” (spetsalnoe vodopolzovanie). “ Special water use” requiresindividual permits, usually granted annually
by the Committee for Water Resources on the basis of the relevant region’s overall water balance. “ Special water
use” includes all water withdrawal s with the exception of those with only an insignificant effect on the quantity or
quality of any given water body and/or withdrawals which do not require any special technical facilities (private
draw-wells, open public wellsin villages, etc.). Since the break-up of the Soviet farmsthe UV S are also in charge of
the maintenance of inter-farm irrigation and drainage facilities. Questionnaire surveys conducted by HIID have
shown that often farmers are not aware of the current ownership status of inter-farm irrigation systems.

15 Repeated reorganizations of the Kazakhstan’ s government structures have, inter alia, led to a noticeable reduction
in the capacity of water-related agencies. For instance, the status of the former, once relatively powerful Ministry for
the Water Economy was repeatedly diminished in the 1990s, beginning with its reorganization into the State
Committee for Water Resourcesin 1991 and culminating with its incorporation as the Committee for Water Resources
into the Ministry of Agriculturein March 1997. At the same time, the head office of the Committee for Water
Resources saw its permanent staff dwindle from more than 180 to fewer than 30. Similar cuts have taken place at the
Committee sfield officesin the oblasts, leading to the neglect of many necessary and routine maintenance,
monitoring, and management tasks.



initidly not very great. This Stuation began to change, however, as the restructuring process continued
and more individuas set up their own private farms.

In the absence of a unified management structure for irrigation digtricts, many farmers spontaneoudy
darted to unite—or attempted to unite—into loose and frequently informal “associations of water
users” Mogt of them were hampered, however, by the lack of an appropriate and legally recognized
entity under Kazakhstani law that corresponded to their specific needs and through which they could
conduct their business, and by the absence of funds or credit mechanisms for the repair and
maintenance of irrigation facilities.

The fate of inter-farm irrigation systemsin Kazakhstan is unclear at present. Some officids, backed by
numerous farmers, support their full privatization. However, according to officids from the Department
for the Management of State Property and State Assets, a free-of-charge handover of inter-farm water
sysemswill not take place, ether to individua farmersin the form of additiond property shares from
the former Soviet farm or to water user associations. The Government's current view isthat al state
property will be privatized strictly by tender and according to its market vaue.16

Other officids favor amore conservative approach to the future state of those systems. In view of the
fact that the beneficiaries of large-scaeirrigation and drainage systems include not only the users
(farmers) themselves, but dso the population of the corresponding digtrict at large, they suggest the
transfer of such systems “into loca public ownership” (v kommunal nuyu sobstvennost), i.e. onto the
books of loca adminigtrations, with a corresponding increase in their fee-levying power (“devolution”
rather than “divestiture,” asit were).

4. Theneed for water user associationsin Kazakhstan

It was againgt this background that the Improved Management of Water Resources Project set out to
address some of the water-related ingtitutional gaps created by the privatization of the agricultural sector
in Kazakhgtan. A number of aready existing and potentia new problems pointed to the pressing need
to find new indtitutiond arrangements for taking care of existing irrigation infrastructure networks.

The exiding irrigation systems presumed unified management, which was frequently logt during the
breskup of the former Soviet farms during privatization. In atypicd irrigation district under the
Soviet farm system, the loca water management authority (UV'S) would normally have dedt with
only afew collective or sate farms. At present, the UV S often face up to severa hundred farming
units for which they have to negotiate “ specia water rights’ and water ddlivery schedules, collect
water payments, arrange for repairs, etic. Most UV S have found themselves physically unable to
cope with the sharp increase in the number of new water users.

At the same time, the lack of flow measuring devices for most of the new, independent farming units
has made the monitoring of individua weater withdrawals and, correspondingly, individud fee

16 However, it may be difficult to define a“market value” for irrigation and drainage systems for which the buyers’
market frequently is aset of only one, namely the local WUAS.



collection for water ddiveries practicaly impossble. Thereisthus no financid incentive for farmers
to conserve water.

The sharp increase in users who operate their share of the irrigation system independently of other
users has darted to subject many systemsto severe organizational and physical burdens. In some
areas tensons have deve oped between private farmers, who usudly control only smdl irrigated
aress, and larger farming units such as production cooperatives, joint stock companies, and
collective enterprises over the amount and timing of water releases.

On-farm irrigation and drainage systems are in poor condition because most private farmers, as well
as other new farm entities, do not have funds for the upkeep of these systems, the mgority of which

dready suffer from bad congtruction.17,18 The continuing changesin Kazakhstan's weter
management agencies have in many cases left respongbility for the management and maintenance of
inter-farm cana's ambiguous, which has caused further physical deterioration.

The project’s main efforts were thus directed at supporting the consolidation of agriculturd water users
into independent organizations.

Water user associations

One indtitutiona gpproach that has proven to be a potentidly effective way to address such problemsin
other parts of the world is to grant the stakeholders more direct responsibility over the systems upon
which they depend by forming agriculturd water user associations or organizations (WUAS). A water
user associdion is avoluntary, salf-governed, organized group of irrigators who, athough maintaining
individua control of their land, crop choices, and marketing, work cooperatively to manage and
maintain the locd irrigation systems that serve their farms. Water user associations range in Sze from
only afew to saverd hundred farms and from afew to severa thousand hectares.

The primary function of water user associationsis typicaly to manage the annud flow of irrigation water
from the main feeding cand, coordinate the sharing of irrigation water among the different farming units,
and assume respongbility for the maintenance and repair of the on-farm infrastructure (such as pumps,
storage reservoirs, drainage wells, drainage collector system, etc.). Once properly registered and put
on asecure legd basis, WUAS can dso become an effective way for farmersto represent their interests
visavislocd and nationd authorities on awide range of issues relaing to the alocation of water rights
and the adminigtration of irrigation infrastructure.

17 Similar to other infrastructure systems, the majority of Kazakhstan'swater extraction, storage, delivery and
monitoring systemsisin aneglected and often ruinous state. To alarge degree thisis part of the Soviet legacy of
careless construction and inadequate management of public utilities. As a consequence, many even relatively recent
facilities are in acute need of repair and reconstruction. For instance, water losses from seepage in irrigation systems
caused by faulty canal linings exceed 50% in some areas.

18 The situation was easier for large but moveable assets of the former Soviet farms, such as trucks, ploughs,
tractors, combines, and other agricultural machinery. Frequently in the process of farm restructuring farmers decided
to pool their (essentially indivisible) technical equipment by creating separate “ agro-equipment stations” (motor no-
traktornye stantsii) which now provide the new farming units access to agricultural equipment on arental basis. By
and large these agro-equipment stations serve the territory of aformer state of collective farm.



In addition, aWUA can be an effective mechanism for resolving conflicts that arise over water
dlocation to other users outside the association and over payments for water ddliveries, especidly inthe
absence of individua meters. In apost-Soviet context they are so seen as a vehicle for promoting
direct democracy and a participatory approach to problem solving and policy making. Findly, where
water user associations are properly managed, they have frequently turned out to be a useful basis for
coordinating other activities of farmers within oneirrigation arear agreeing on rotating cropping petterns
for more efficient use of the limited water supply, sharing farming equipment, marketing the harvest,
obtaining credits, and so on.

Government benefits of establishing WUAs in Kazakhstan

Under current conditionsin Kazakhstan's agricultura sector, the formation of WUAS dso offers clearly
identifiable benefits for governmenta agencies.

WUA S provide a single point of contact for negotiations, contracts, and dispute resol ution between
water users and locd water management authorities (UV'S), thereby significantly easing the latter’s
serious adminigtrative burden caused by the bregk-up of the Soviet farm system.19

WUA s can facilitate the introduction of water pricing, which is at present complicated by the lack of
measuring devices for water ddiveriesto individua farmers. Many digtrict UV'S, which according
to Kazakhgtan' s water pricing legidation are charged with overseeing fee collections for water
deliveries, clearly lack the resourcesto do so. Water deliveries could be measured at the point of
ddivery to the WUA, which would then handle ddiveries to and fee collection from its members,
based on an individud’ sirrigated acreage or other measure.

Strong WUAS can in the future take full ownership of existing irrigation and drainage systems, which
the government authorities are no longer able to manage and maintain.

5. Obstaclesto the expansion of WUAsin Kazakhstan

Beginning in 1995, the Improved Management of Water Resources Project identified a number of
problems with the introduction of water user associationsin Kazakhstan. Some of these are clearly
rooted in Kazakhstan's Soviet past, while others sem from the country’ s more recent independent
higtory.

Some private farmers, who have only just “broken freg’ from a collective or state farm, harbor
suspicions of WUAS as a hidden form of “re-collectivization.” Such fears seem to be prevaent in

19 Several district UVS have already facilitated the process of establishing WUA by providing standard founding
documents, helping farmersto register, etc. At the same time, the relationship between district UV S and emerging
WUASs s an ambivalent one, with some UV Ss seeing certain of their functions undermined by the formation of strong
WUA s which demand the formal hand-over of thoseirrigation facilities for which they have assumed de facto
management and mai ntenance responsibility.



areas where private farmers till depend heavily on large-scale farming units for accessto the
irrigation system, technical equipment, etc.20

On the other hand, farmers who continue to engage in “ Soviet thinking” (“who are still stegped in
Soviet-style parasitism,” as one head of afarmers association put it) do not seem fully reconciled to
the fact that aWUA is not a collective structure dong the lines of the former Soviet agricultura
enterprises, which received generous state subsidies and were able to provide lifelong secure
employment and socia benefits. Some farmers aso seem to harbor excessive expectations of
WUASs as an dmogt automatic means of obtaining cheap agricultura credits.2?

In many other countries, the primary motivation for farmers to unite into forma associationsisto
establish a cooperative fee-collecting mechanism that generates sufficient funds to cover O&M
expenses of common irrigation and drainage facilities. In Kazakhgtan, in contragt, the main
motivation for the creation of WUAs was to take up from the defunct Soviet farms the task of
negotiating annua water ddiverieswith the UV S and to ensure afair digtribution of water among its
members.  The WUASs were thus expected to fulfill primarily a coordinating and representative role,
Accordingly, Kazakhstani farmers placed therr initial emphasis on water dlocation agreements with
the UV S and did not pay enough attention to fee-collection mechanisms or sanctions against
members in case of non-payment.

Most of the early WUA charter documents contained either no or only vague fee-collecting and
non-payment provisons. Farmersinterviewed by HIID confirmed that they “did not believe that
problems with non-payment by members of a WUA would arise’—meaning they were very
confident that socia pressure would force members to conform to a WUA'’ s sometimes loose rules.
Asit turned out, severd WUAS came to gppreciate the importance of cresting workable financing
mechanisms for maintenance and repair costs only after problems arose.

Lack of hard cash appears to be one the main problems confronting WUAS after they have
registered. Farmers and representatives of registered WUAS frequently voice concern about their
perceived “impoverishment” as aresult of the break-up of the Soviet farm system and the end of
heavy dtate subsidiesto the agricultura sector. Whileit is undoubtedly true that severd rurd aress
in Kazakhstan have experienced a severe declinein living standards over the past five years, “lack
of available cash” rather than outright “poverty” seems to be the more acute problem. Many of the
services which farmers have to purchase (electricity, gas, fuds, peticides, herbicides, water, etc.)
are paid for in kind, and WUAs are forced to resort to round-about ways of collecting membership
contributions in kind.

20 | n this context it should be noted that the forced collectivization of the rural population into Soviet farms from the
late 1920s on was particularly traumatic for the Kazakhs, who had traditionally been a nomadic people. “...Kazakh
herdsmen slaughtered their sheep by the million rather than hand them over to collective farms. More than 800,000
peasant farmersin Kazakhstan alone were done away with” (Whittell, 1993). In some instances farmers' fears may be
perfectly legitimate. We have observed a number of former state or collective farm managers who realize that the
creation of aWUA may be away to either continue or re-create their former management structures and thus offer an
opportunity to maintain their position of local power and influence, with all the attendant perks and privileges for
themselves.

21 |_acking information about existing credit options, few though they may be, many farmers who were polled by HIID
quoted “obtaining credits’ as one of their primary motivations for joining aWUA.



Findly, voting structures in the generd assembly of aWUA dso received insufficient attention by
famersin theinitid stages of WUA formation.

Ogensbly in an effort to broaden and deepen the privatization process in the agricultura sector, the
government of Kazakhstan in early 1996 decided to launch a program of public tendersto offer “private
associations of water users’ the right to bid for the management responsibility of a number of water
systems, such asirrigation networks, primary and secondary delivery cands, and pumping stations.22

To alarge extent, this decison was motivated by the fact that the government agencies that had been
put in charge of running those facilities (the locd UV'S) had in practice proven unable to do so.

The results of the first public tenders were disgppointing. In two oblasts no proposals were received
during the bidding process at dl, while in athird oblast the management of only athird of the offered
facilities could be trandferred to “private organizations of water users.” The reason liesin the ingbility of
most private organizations to pay for or to obtain externa financing (loans, subsidies, etc.) for the
upkeep of such facilities. 23

7. Recommendations

To continue to push the development of WUASs forward, in late 1997 the Improved Management of
Water Resources Project produced a“Practical Guide to the Formation of Water Users Organizations
in Kazakhsgtan.”24 The manud, which was printed in Kazakh and Russan (with an English summary)
and digtributed widely to farmers, WUA heads, and government officia's, included:

» A detalled anaysis of legd (regigration) provisons for WUASs under current legidation.

* Anandyssof thetax obligations for different types of organizations.

22 |_ately, the Government has reduced the list of water facilities that are excluded from the privatization process. Now
only water facilities of international or inter-oblast significance must remain state property, while all other water
facilities may (but need not) be privatized. So far, no privatization program for such facilities exists, although various
ideas, including the complete privatization of all water facilities, have been voiced by government officials. More
information and additional assistance to the relevant government agenciesto help in the selection of realistic
options for the long-term viability of such facilitiesis needed. Most Kazakhstani officials have little or no experience
with the concept and the practice of mixed ownership of public and semi-public utilities, or with private management
or service arrangements for publicly owned utilities (for instance, with direct stakeholder participation in the
ownership and/or the management of such facilities).

23 | n an effort to make the program more popular, the authorities admitted practically any non-state organization,
commercial and non-commercial, to the tender process, aslong asit can demonstrate that it “represents the interest
of the (local) water users.” However, according to an official from the Department for the Management of State
Property and State Assets, one of the problems the tender authorities have encountered is that in practice only well-
established, sizable commercial enterprises have both the expertise and the capital to manage and maintain most
larger water facilities. Nevertheless, most bids from such companies were rejected in the evaluation process for fear of
creating a monopoly over the local water supply.

24 The working group that compiled the manual consisted of experts from the Tax Committee of the Ministry of
Finance, the Agency for the Registration of Real Estate and Legal Entities of the Ministry of Justice, and the
Department of State Property and State Assets of the Ministry of Finance. Itswork was coordinated by K.
Kudaybergenov, Chairman of the Balkhash-Alalkol River Basin Authority (formerly Deputy Chairman of the
Committee for Water Resources), and Richard Burger of HIID.
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A description of the current status of on-farm and inter-farm property assets and comments on plans
for ther future privatization.

A modd founding agreement for the establishment of an Associaion (Union) of legd entities, modd
charter of an Association (Union) of legal entities, and model charter of aUsers Cooperative2> of
physica entities, in accordance with Kazakhstani legidation.

A brief overview of the fees and other costs incurred in registering aWUA.
Aninventory of key legidation (laws, government resolution, presidentia decrees, by-laws)

pertaining directly or indirectly to the formation and activities of WUAS in the Republic of
Kazakhstan.

The guide draws particular attention to the importance of enforcesble fee collection mechanisms and
acceptable voting arrangements for the long-term viability of WUAS. It contains two sets of
recommendations, one for farmersin irrigated areas and the other for Kazakhstani policy-makers and
government officias.

Key recommendations for farmersinirrigated areas

1. Farmersshould study their legd options carefully. They should make sure to understand the

different rights and respongibilities, as well as the different tax obligations, that the available lega
regigtration options impose on WUA members. Unlessthere are clear reasonsto form a
commercid enterprise which will aso take on water management responsibility, WUAS should
register as non-commercia organizations. Tax obligations may threeten the surviva of fledgling
WUASs which choose to register as commercid organizations. The most appropriate options for
individuads (“physica entities” e.g. heads of peasant farms) to unite into a WUA according to the
Kazakhstani Civil Code are Public Associations and Users Cooperatives. Associations (Unions)
are the mogt appropriate (indeed, the only possible) way for legd entities to form non-commercia
organizations. Importantly, however, both commercid and non-commercid legd entities can unite
into an Asociation (Union).

. Farmers should pay attention not only to whether and to what extent their planned WUA will
engage in commercid activity, but also to how property relations between their members are
regulated in accordance with the different registration options. They should take note of the fact that
anon-commercia organization may—uwithin certain limits and on certain conditions—aso engagein
commercid activity, for ingance by becoming a (founding) member of acommercid organization.

. WUASs should not rely too heavily on “socid pressure’ to ensure cooperation among members and
should not underestimate the potentia problem of non-payment (default on financid obligations) by
members. They should pay particular attention to what kind of decision-making structure (voting

25 Cf. Appendix 1, “A Note on Terminology.”
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pattern), fee-collection enforcement mechaniam, and sanction mechaniam in the case of default are
most gppropriate to their Stuation.

4. WUAsand individud farmers should make sure that they have the necessary long-term financing
mechanismsin place to cover O&M costs before demanding the formal handover of the inter-farm
water facilities for which they have assumed de facto management respongiility.

5. Findly, farmers should lower their expectations as to what WUAS can do for them. They should
gart smdl and not try to solve dl their problems by means of aWUA. Rather, they should set up
their WUA in such away that it may later extend its activities, for ingtance to take care of marketing,
harvesting, distribution and sales, etc.

Key recommendations for Kazakhstani policy-makers and government officials

1. Legidators?s at dl levels should be more closaly informed about current developmentsin the
irrigated agricultura sector. Existing Kazakhgtani legidation lags behind actua developments “on
the ground” and fails to provide the necessary legd framework for a number of new activities or
inditutions which have merged as aresult of the privatization process. Specificaly, the following
should be considered:

a) Thelegd basisfor members of an Association (Union), Users Cooperative, or Public
Asociation to choose voting mechanisms for the management of their organization fredly,
according to its needs, hasto be clarified.2”

b) Absent legdly defined sanctions mechanisms againgt members of non-commercid organizations
who congstently and repegtedly default on their financia obligations, the legdity and
enforcesbility of saf-imposed sanctions mechanisms needs to be clarified. For ingtance, can a
Users Cooperative or an Association (Union) take possession of the private property of a
member who has repestedly failed to meet hisfinancid obligations?

26 The term * legislator” is meant to include the President and Government of the Republic of Kazakhstan, not just the
Parliament of the Republic of Kazakhstan. Although the Parliament isthe primary legislative body, alarge part of
Kazakhstan's legislation isissued by the executive in the form of Presidential Decrees and Decisions and
Government Resolutions. While laws passed by Parliament require presidential approval, Presidential Decrees
(“having the force of law™) cannot be overturned by Parliament. Similarly, Government Resolutions do not require
parliamentary approval.

27 Most K azakhstani lawyers we consulted automatically assumed that each member of a non-commercial
organization (irrespective of its specific legal status) would have one vote in the general assembly. When asked
whether it was possible for those organizations to determine for themsel ves other voting structures, for instance by
allocating votes weighted by theirrigated acreage of each member, some lawyers doubted that this was “ perfectly
legal.” In many cases uncertainty about the scope of interpretation of current legislation (such as doubts about the
freedom of organizations to write their own internal rules) isaremnant of the Soviet legal culturein which
“everything that was not explicitly permitted was assumed prohibited,” unlike much of Western legal culturein which
“anything that is not explicitly prohibited is assumed permitted.” Although the traditional Soviet approach to
interpreting the letter of the law is now changing, it seems advisable to check on the freedom of (non-commercial)
organizations to establish and follow their own rules of operation. This may forestall potentially unpleasant and
costly legal proceedingsin the future, such as challengesin court by a dissatisfied member to a decision taken by an
organization.



c) A number of other legd provisonsin the Civil Code require darification, for instance the legdity
of tying the “subgidiary responghility” (subsidiarnaya otvetsvennost) of membersin an
Asociation (Union) to their irrigated acreage.

2. Legd options should be created for registering WUASs whose membership consists of both physica
entities (e.g. heads of peasant farms) and legd entities (e.g. a production cooperative). At present,
none of three most gppropriate lega options for the registration of WUAs—Public Associations,
Users Cooperatives, and Associations (Unionsy—admits the smultaneous membership of both
legd entities and physical entities. Only physicd entities, i.e. individud citizens, can form aPublic
Association or aUsers Cooperdtive, and only legd entities can form an Association (Union).

However, the mgority of former state and collective farms that during the privatization process
transformed themsdves into one of the “larger” private structures (production cooperdtives, joint
stock companies, collective enterprise) saw at least some of their former members break away to
form independent “peasant farms’ (usudly, but not dways, family-run entities). Confusion has
reigned about the legd status of “peasant farms.” It gppears that a peasant farm isaphysica entity,
athough in many cases pressure was put on the heads of peasant farms to register as one of the

possible types of legd entities28

Asaresult, in many irrigated agricultura digtricts where dl or mogt existing farming units depend on
one unified irrigation system and would naturaly form one common WUA, there is no smple way
for them to do s0. Private individua farmers (pessant farms) would first have to register individudly
aslegd entities or jointly form alegd entity in the form of a Public Association or aUsers
Cooperdtive before being able to unite with the larger farm unitsinto an Association (Union).
However, the multiple legal and registration fees, obligatory (pension, unemployment, insurance,
etc.) fund payments, and management obligations which arise through such multi-leve legd
congtructions are frequently too burdensome for smdl private farm unitsto be able formdly to join
suchaWUA. 29

28 Accordi ng to Gaynor (1996), “This confusion probably grows out of the Law on Peasant Farms which by its very
existence suggests that a peasant farmisalegal entity. ...It isthe product of atime when other laws such as the Civil
Code and Land Code had not yet been adopted so it was necessary to authorize individuals to conduct farming
activities outside the state and collective farm structures.” A new “draft law on peasant farms” has been prepared by
the Ministry of Agriculture. The draft clearly envisages peasant farmsto consist of family members only and
provides for the existence of such peasant farms as physical entities. However, in an attempt not to undermine the
legality of peasant farms which, for whatever reason, have already registered aslegal entities, the draft appears
implicitly to permit the continued existence of peasant farms aslegal entities. While Gaynor (1996) may beright in his
judgment that (technically) “there may not be aneed for special legislation governing peasant farms,” the Ministry of
Agriculture’ s “draft law on peasant farms” is an honest attempt to clarify the legal rights and responsibilities of
peasant farms and their members without forcing them to undergo the sometimes cumbersome and costly registration
procedure for legal entities. The draft law aims specifically to clarify the standing of peasant farms vis-a-vis larger
farm units upon which they frequently depend in anumber of ways, aswell asvis-a-vislocal officials who, absent
clear legal guidelines on the status of peasant farms, have frequently imposed arbitrary, and disadvantageous, rules
and regulations on them.

29 The only theoretical alternativeisfor individual farmers (peasant farms) and larger farm units (legal entities) to
come together in an anon-commercial organization isto form an Institution (uchrezhdenie), but I nstitutions have not
traditionally been formed in Kazakhstan for the types of functionsa WUA would fulfill and all Kazakhstani lawyers
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3. The government should investigate way's to provide more accessible medium and long-term loans at
affordable interest rates and with redlistic pay-back periods for the rehabilitation of inter-farm (and
on-farm) water systems. To date, the government’ s rural reform program has paid little atention to
the crestion of financing options for the rehabilitation of irrigation sysems. Thisissuewill gainin
importance and urgency as the government proceeds to seek waysto transfer inter-farm water
systems from the UV Sto “private associations of water users.” Also, for the trangtiona period, co-
management and co-financing mechanisms which jointly involve the loca water management
authorities (UVS), emerging water users organizations (WUAS) and, perhaps, local adminigtrations
should be explored more actively. We aso recommend further investigetion of the possibility of
using irrigation systems and land use rights as collatera for bank loans.

4. WUAs which have taken on responsbility for the management and operation of water systems but
which have not assumed ownership of them could be exempted from obligatory property tax
payments on these facilities. Property tax exemptions could be phased out once the ownership
datus of inter-farm irrigation and drainage systems has been settled.30

5. Government officids should work closdy with farmers and local water management officiasto
anayze the short-term and long-term needs of farmers-irrigators. They should prepare concrete
geps for modifying existing legidation or cregting new legidation which can accommodete the long-
term needs of WUAS, especidly for activities that go beyond the coordination and arbitration of
water-related interests at a more advanced stage of their development, such as acting as credit
unions to service loans for mgor repairs or the extension of the exiding facilities.

6. Policy-makers should support the development of training modules on financid and management
issues for WUAS. Support for such training modules, which a a minimum should cover accounting
techniques (including capita depreciation methods), expenditure and income planning, audit
procedures, preparation of credit proposdls, etc., could be solicited from internationd financid and
donor organizations.

We do not recommend the quick and uncritical adoption of foreign “blueprints’ for WUASIN
Kazakhgtan. Kazakhstan's current indtitutiona arrangements, rooted in the country’ s recent Soviet
pag, distinguish it in many important respects from other countries with acomparable level of economic
development. But if the current momentum among farmers and WUAS s not to be logt, policy-makers
and government officiads should use the available experience of the country’s firs WUAS expeditioudy.
Widespread failure of the country’ s firsds WUAS, founded mostly on farmers own initiatives, could
sabotage an important opportunity restructuring of Kazakhstan's agricultura sector. Such failure will be
more likely to occur concrete steps toward modifying existing legidation or creating new legidation are
not taken in the very near future.

interviewed by us agree that the registration of aWUA as an Institution would not correspond to the intention of the
law.

30 According to the Kazakhstan Tax Code, at present all physical and legal entities are liable to paying property tax
on any property which they hold in their ownership, for whose management and operation they have been legally
entrusted, or for which they hold management and user’ srights.
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While current legidation isjust about sufficient to alow the emergence of smple forms of water users
organizations, it is inadequate to accommodate the long-term needs of such organizations. In particular,
current legidation isinsufficient to alow basic forms of WUAS to assume functions that go beyond the
coordination and arbitration of water-related interests at a more advanced stage of their development,
such as acting as a credit union to service aloan for mgor repairs or the extenson of the existing
fadlities

8. Conclusion

In Centrd Ada, the establishment of WUAS offers a unique opportunity to build on the il intact socid
cohesion left behind by the former Soviet farm system. Unredlistic expectations and insufficient human
and financid resources for long-term viability are perhaps the two most important WUA-related issues
requiring further loca policy-makers and internationa organizations attention and assstance in
Kazakhgtan. They become particularly urgent in view of the Government’ s attempts to find suitable
heirs for the management of irrigation and drainage infrastructure which it is no longer able to maintain.
The creation of well-gtructured and well-managed WUASs is arguably the logica next step in reforming
Kazakhgtan's agriculture sector. It is clear that the creation of new local-level water management
indtitutions that give more responsbility and greater incentives to farmers to improve the condition of
irrigation systemns and to economize on the use of irrigation water is an important step in the effort to
privatize Kazakhstan's agricultura infrastructure and address the ecologicd criss of the Aral Sea.

For WUA s to become an effective meansin the overdl management of Central Ada s water resources,
however, they need to be part of region-wide and nation-wide mechanisms for dlocating the limited
amounts of water thet are available in Centra Ada. Their establishment must therefore be accompanied
by complementary regiond and nationd policies in the areas of water pricing, water rights, and land
reform.
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Appendix 1. A Note on Terminology

Theterm assotsiatsiya vodopol zovatel ey has come to be the standard way in Russian to refer to
“organizations of water users’ in generd. It isadirect trandation of the English “water users
associdion” and is used in the few available Russian trandations of the relevant literature. Somewhat
unexpectedly, the term has caused afair amount of confusion in Kazakhstan.

The English “association” is, of course, a blanket description for any group of water users who have
come together into an organized structure for the coordination of their common and shared interestsin a
unified water storage, delivery or drainage system.

Kazakhstani legidation, in particular the Civil Code, provides for the establishment and regisiration of
both commercia and non-commercid organizations. Apart from “Inditutions’ (uchrezhdeniya), “Public
Unions (Associations)” (obshchestvennye ob’ edineniya), “Public Foundations’ (obshchestvennye
fondy), “User (Consumer) Cooperatives’ (potrebitel skie kooperativy), and “Religious Unions
(Associations)” (religioznye ob’ edineniya), the Civil Code aso provides for “ Associations(Unions)”
(assotsiatsii(soyuzy)) as alegdly recognized form of non-commercid organizations.

This has led many people in Kazakhstan, specidists and non-specidists dike (lawyers, oblast and
raion regigration officids, farmers, civil servants) to believe that it is exactly the (legally recognized)
form of an “ Association” which is recommended as the (most) gppropriate legd status for an
“organization of water users’ in Kazakhgtan.

This confusion became apparent to members of the HIID Centrd Asian office only some time after the
Russan (and Kazakh) terms “association of water users’ had dready become common parlance. Since
then, we have made consgtent efforts to explain that the Russian assotsiatsiya vodopol zovateley is
meant as agenerd reference to any organized group of water users and that in different areas of
Kazakhstan, and depending on the exact locd conditions, an “ Association” as recognized by
Kazakhstan's Civil Code may or may not be the appropriate lega status for such a group.3t

Indeed, our analysis of the Civil Code and of the tax obligations arisng from the various legd options for
the regigtration of groups of water users have shown that in many cases an Associaion(Union) as
recognized by the Civil Code may not be the appropriate option, indeed, in many casesit will not even
bealegdly permissible option.

An inverse problem exigts for English trandations of Kazakhstani legidation. The Russan terms
assotsiatsiya and ob’ edineniye, which Kazakhgtan's Civil Code uses to distinguish between different
kinds of legdly recognized, non-commercid organizations, both trandate as “association” into English.

31 The Russian term ob’ edinenie, which in its generality is close to the English “association,” likewise denotes a
legally recognized, non-commercia type of organization under the Kazakhstani Civil Code. Therefore, for general
references to organized groups of water users the only alternative would be to use the Russian or ganizatsiya
vodopolzovatel ey (“organization of water users’). However, the Russian assotsiatsiya vodopol zovatel ey has already
become so widely used, that attempts to effect a change in the day-to-day use of the terms have little chance of
success. Therefore, we recommend to engage in continued efforts to explain the difference between the casual and
the legal use of assotsiatiya
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This hasled to some confusion even amongst foreign lavyers who have analyzed rdlevant Kazakhgtani
laws and regulations.

One possible way to avoid misunderstandingsis provided by the Civil Codeitsdf, which refersto (non-
commercid) legdly registered groups of legal (as opposed to physical) entities as
“Associationsg(Unions)” (assotsiatsii(soyuzy)). Accordingly, this paper uses the smple “ Associations’
(of physicd entities) to trandate ob’ edineniya, and uses “Associations(Unions)” (of legd entities) to
trandate assotsiatsii (soyuzy).

Also, capitd letters are used to refer to the corresponding entities as they are legally recognized by
Kazakhgtani legidation, i.e. Association(Union) to refer to assotsiatsiya(soyuz), Public Association to
refer to obshchestvennoe ob’ edinenie, Public Foundations to refer to obshchestvennyi fond,
Rdigious Associaions to refer to religioznoe ob' edinenie, Users Cooperatives to refer to
potrebiteleskii kooperativ32, etc.

32 Some English-language documents have translated the Russian potrebitel skii kooperativ as “consumers’
cooperative." Whileit istrue that in the past most such cooperativesin Kazakhstan were indeed “ consumers’
cooperatives’ (inthe sense of “purchasers’ cooperatives’), we prefer to use the term “users’ cooperative” instead.
First, becauseit is closer to the legal definition of the Russian term (the purpose of such an organization is defined to
be “the satisfaction of material and other needs of its members by means of pooling their individual (proportional) in-
kind or in-cash contributions”), and second, because it is more appropriate in the context of the current discussion.
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